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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: No. OI-TC-19

Labor Code Section 3212.1; Statutes 1999, Cancer Presumption for Law Enforcement and
Chapter 595, Statutes 2000, Chapter 887, Firefighters

Filed on June 27, 2002; STATEMENT OF DECISION PURSUANT

TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISON 2,
CHAPTER 25, ARTICLE 7

(Adopted on May 27, 2004)

By Cdifornia State Association of Counties ~
Excess Insurance Authority (CSAC-EIA) and
County of Tehama.

STATEMENT OF DECISION

The attached Statement of Decison of the Commission on State Mandates is hereby adopted in
the above-entitted matter.

VP&WW b-1-2004-

PAULA HIGASHI, E geutive Director Date




BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: No. 01-TC-19

Labor Code Section 3212.1; Statutes 1999, Cancer Presumption for Law Enforcement and
Chapter 595, Statutes 2000, Chapter 887; Firefigh ters

Filed on June 27, 2002; STATEMENT OF DECISION PURSUANT

By Califolia State Association of Counties — TO GOVERNMENT CODE SECTION 17500

- ET SEQ.; CALIFORNIA CODE OF
Excess Insurance Authority (CSAC-EIA) and '
County of Tehama REGULATIONS, TITLE 2, DIVISION 2,

CHAPTER 2.5, ARTICLE 7
(Adopted on May 27, 2004)

STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this test clam during a
regularly scheduled hearing on May 27, 2004, Juliana F. Gmur appeared for clamant, County of
Tehama. Gina C. Dean gppeared for clamant, Cdifonlia State Association of Counties-Excess
Insurance Authority (CSAC-ETA). Jaycee Nitchke appeared for the Department of Finance.
Allan P. Burdick appeared for interested party, CSAC SB 90 Group.

The law gpplicable to the Commission's detennination of a reimbursable state-mandated
program is aticle XIll B, section 6 of the Cdifonlia Congtitution, Government Code section
17500 et seq., and related case law.

The Commission adopted the staff andysis a the hearing by a vote of 4 to O.
BACKGROUND

This case addresses an evidentiary presumption given to certain firefighters and peace officers in
workers compensation cases. Normally, before an employer is liable for payment of workers
compensation benefits, the employee must show that the injury arose out of and in the course of
employment, and that the injury was proximatdy caused by the employment. The burden of
proof is normally on the employee to show proximate cause by a preponderance of the evidence]

The Legidature eased the burden of proving indudtrial causation for certain public employees
that provide vital'and hazardous services by establishing, a series of presumptions.” In 1982, the
Legidature enacted Labor Code section 3212.1, which provided a limited presumption, easing
the burden of proving indudtria causation for specified firefighters that developed cancer during

! Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of
the evidence as such evidence, *“when weighed with that opposed to it, has more convincing
force and the Beater probability of truth. When weighing the evidence, the test is not the
relative number of witnesses, but the rdative convincing force of the evidence”

‘See, Labor Code sections 3212, 3212.1 - 3212.7, and 3213.
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the period of employment. In 1989, certain peace officers were dso given the cancer
presumption.  In these cases, there was a presumption that the cancer arose out of and in the
course of employment, and the employer was lidble for full hospitd, surgicd, and medica
trestment, disability indemnity, and death bendfits, if the firefighter or peace officer could show
that:

. He or she was exposed, while in the service of the department or unit, to a known
carcinogen as defined by the International Agency for Research on Cancer, or as defined
by the director; and that

- The carcinogen is reasonably linked to the disabling cancer.

Labor Code section 32 12.1 further provided that the presumption of industrial causation was

disputable and could be controverted by the employer by other evidence that the cancer was
caused by non-industria factors.?

Following the enactment of Labor Code section 3212.1, the courts struggled with the employee's
burden of proving that the carcinogen was reasonably linked to the cancer. In Zipton v. Workers '
Compensation Appeals Boarcf‘, the survivors of a firefighter, who died at age 39 of metadtetic
undifferentiated epithelial cancer, were held ingligible for workers compensation benefits
because the nature of the diagnoss made it impossible to reasonably link the carcinogens and the
cancer, Metadtatic cancer is a secondary cancer growth that migrates from the primary ste of the
disease to another part of the body. The primary ste of the disease was unknown.’ The court
dated the following about the reasonable link requirement:

While the legidative higory reveds an intent on the part of the Legidature to
ease the burden of proof of industrid causation by removing the barrier of
proximate cause, in application a reasonable link requirement is no less than the
logica equivaent of proximate cause. Moreover, we discern tha the
requirement was precipitated by a fear of financid doom [by sdf-insured Seate
and loca agencies|, but that this fear may be unfounded.

In summary, it may be that there is no purpose to be served by the reasonable
link requirement. If indeed metastatic cancer, primary ste unknown, is a
common medical diagnoss in cancer cases, and therefore results in a pattern of
defeating cancer clams of firefighters and police officers by requiring a burden
of proof which is medicdly impossble to sudain, the Legidature may wish to
reexamine the reasonable link requirement.”

? The courts have described the rebuttable presumption as follows. “Where facts are proven
giving rise to a presumption . . ., the burden of proof shifts to the party, against whom it operates
[i.e, the employer], to prove the nonexistence of the presumed fact, to wit, an industrid
relationship.”  (Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal. App.3d 980,
988, fn. 4.)

* Zi'ton, supra, 218 Cal.App.3d 980.
5 Id. at page 991.
® Id. at page 990.
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In a case dfter Zipton, the Firgt Didtrict Court of Appeal noted that Labor Code section 32 12.1
does not provide the same level of presumption enumerated in other presumption Statutes.
Rather, Labor Code section 32 12.1 contained a “limited and disputable presumption.”” The
court aso disagreed with the interpretation in Zipton that the reasonable link standard was the
same as the proximate cause standard. The court hed the following:

We hold that more is required under section 3212.1 than the mere coincidence of
exposure and cancer. But a showing of proximate cause is not required. Rather,
if the evidence supports a reasonable inference that the occupationa exposure
contributed to the worker’s cancer, then a “reasonable link” has been shown, and
the disputable presumption of industrid causation may be invoked?

Tes Clam Legidation

In 1999, the Legidature enacted the test clam Satute (Stats. 1999, ch. 595), which amended
Labor Code section 3212.1 to address the court's criticism of the reasonable link standard in
Zipton.” The test dam gaiute diminates the employeg’s burden of proving that a carcinogen is
reasonably linked to the cancer before the presumption that the cancer arose out of and in the
course of employment is triggered. Thus, the ernployee need only show that he or she was
exposed, while in the sarvice of the department or unit, to a known carcinogen as defined by the
International Agency for Research on Cancer, or as defined by the director, for the presumption
of indudrid injury to aise.

The employer dill has a right to disoute the employee’s cdlam, But, when disputing the clam,
the burden of proving that the carcinogen is not reasonably linked to the cancer has been shifted
to the employer. Labor Code section 3212.1, subdivison (d), as amended in 1999, now states
the falowing:

The cancer developing or manifesting itself in these cases shdl be presumed to
arise out of and in the course of the employment. This presumption is disputable
and may be controverted by evidence that the primary dte of the cancer has been
established and that the carcinogen to which the member has demongrated
exposure is not reasonably linked to the disabling cancer. Unless so
controverted, the appeals board is bound to find in accordance with the
presumption.

The 1999 test clam dtatute adso specifies that leukemia is included as a type of cancer for which
the presumption of indudrid injury can apply.

Findly, the 1999 test clam datute retroactively applies the amendments to section 3212.2 to
workers compensation clams filed or pending on January 1, 1997. Labor Code section 3212.1,
subdivison (e), states that “[t]he amendments to this section enacted during the 1999-2000
Regular Sesson shdl apply to claims for benefits filed or pending on or after January 1, 1997,

" Riverview Fire Protection District v. Workers ' Compensation Appeals Board (1994)
23 Cal.App.4th 1120, 1124.

%1d. at page 1128.
’ Assembly Floor Analysis on Assembly Bill 539, dated September 8, 1999.
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including, but not limited to, dams for benefits filed on or after that date that have previoudy
been denied, or that are being gppeded following denid.”

In 2000, the Legidature enacted the second test claim statute (Stats. 2000, ch. 887) to extend the
cancer presumption to peace officers “‘primarily engaged in law enforcement activities’ as
defined below in Pend Code section 830.37, subdivisons (a) and (b):

(a) Members of an arson-investigating unit, regularly paid and employed in that
capecity, of a fire depatment or fire protection agency of a county, city, city
and county, digtrict, or the gtate, if the primary duty of these peace officers is
the detection and apprehension of persons who have violated any fire law or
committed insurance fraud.

(b) Members other than members of an arson-investigating unit, regularly paid
and employed in that capacity, of a fire department or fire protection agency
of a county, city, city and county, digtrict or the State, if the primary duty of
these peace officers, when acting in that capacity, is the enforcement of law
reaing to fire prevention or fire suppresson.

Prior Test Claim Decisions on Labor Code Section 3212.1

In 1982, the Board of Control approved a test claim on Labor Code section 3212.1, as origindly
added by Statutes 1982, chapter 1568 (Firefighter’s Cancer Presumption). The parameters and
guiddines authorize insured local agencies and fire didtricts to recelve rembursement for
increases in workers compensation premium costs attributable to Labor Code section 32 12.1.
The parameters and guidelines dso authorize self-insured locad agencies to receive
reimbursement for staff costs, including legal counsd costs, in defending the section 32 12.1
clams, and benefit cods including medical cods travel expenses, permanent dissbility benefits,
life pendon benefits, desth benefits, and temporary disability benefits paid to the employee or
the employeg's survivors.

In 1992, the Commission adopted a statement of decison gpproving a test clam on Labor Code
section 32 12.1, as amended by Statutes 1989, chapter 1171 (Cancer Presumption — Peqace
Officers, CSM 4416.) The parameters and guiddines authorize reimbursement to local law
enforcement agencies that employ peace officers defined in Penad Code sections 830.1 and 830.2
for the same cogts gpproved in the Board of Control decision in the Firefighter’s Cancer
Presumption test claim. '’

Claimants’ Postion

The cdamants contend that the test clam legidation condtitutes a rembursable state-mandated
program within the meaning of aticle Xl B, section 6 of the Cdifornia Conditution and
Government Code section 175 14. The claimants assart the following:

[The test clam legidation takes] an element that once had to be proved by the
employee — that the disabling cancer is reasonably related to the carcinogen  and
shifts that eement so the employer must now show that the disabling cancer is
not reasonably related to the carcinogen. Further, the employer is only dlowed
to address the reasonably-related element if the employer can establish the

'O Exhibit J to Item 5, May 27, 2004 Commission Hearing
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primary site of the cancer. The employer must establish both to make use of this
defense. And this defense is now the one and only way to defeat the
presumption.

The net effect of this legidation is to further encourage the filing of workers
compensation claims for cancer and markedly increase the probability that the
clams will be successful. Thus, the totd codts of these dams, from initid
prosecution to ultimate resolution are reimbursable” '

The damants further argue that the “only way to rebut the presumptions [in the test clam
datute] is by tracking the employee's non-work hour movements and contacts for a severd
month period.“*

Position of the Department of Finance

The Department of Finance filed comments on August 8, 2002, concluding that the test dlam
legidation may creste a reimbursable state-mandated program.'?

On April 14, 2004, the Department of Finance filed comments on the draft staff analyss,
withdrawing their origind comments and agreeing that the test clam legidation does not
condtitute a reimburssble state-mandated program. '

Position of the Department of Industrial Relations

The Department of Indudtrid Relations contends thet the test claim legidation is not a
rembursable state-mandated program within the meaning of aticle XIII B, section 6 of the
California Condtitution. The Department asserts that the presumption in favor of safety officers
does not result in a new program or higher level of service for the following reasons

1. Loca governments are not required to accept al workers compensation clams. They
have the option to rebut any clam before the Workers Compensation Appeals Board by
presenting a preponderance of evidence showing the non-existence of indugtria
causation.

2. Stautes mandating a higher level of compensation to loca government employees, such
as workers compensation benefits, are not “new programs’ whose costs would be
subject to reimbursement under article XIII B, section 6.

3. There is no shift of a financid burden from the Stete to local governments because local
governments, by datute, have aways been soley liable for providing workers
compensation benefits to their employees.'

" Test Claim, pBgéExhibit A to Item 5, May 27, 2004 Commission Hearing).

"2 Clamants Response to State Agency Comments, page 3 (Exhibit D to Item 5, May 27, 2004
Commission Hearing),

"’ Exhibit B to Item 5, May 27, 2004 Commission Hearing.
'4 Exhibit | to Item 5, May 27, 2004 Commisson Hearing.
"> Exhibit C to Item 5, May 27, 2004 Commission Hearing.
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COMMISSION FINDINGS

The courts have found that article XIII B, section 6 of the California Congdiitution’” recognizes
the state condtitutional restrictions on the powers of loca government to tax and spend.” ' “Its
purpose is to preclude the state from shifting financia responghility for carrying out
governmental functions to loca agencies, which are ‘ill equipped’ to assume increased financid
responsibilities because of the taxing and spending limitations that articles XII1 A and XIII B
impose.”'® A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school didtrict to engage in an activity or
task.”” In addition, the required activity or task must be new, condituting a “new program,” or it
must creste a “higher level of service’ over the previoudy required leve of service.?

The courts have defined a “program” subject to article XIIl B, section 6, of the California
Condtitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school didtricts to implement a state
policy, but does not apply generaly to al residents and entities in the state.’  To determine if the
program is new or imposes a higher level of service, the test clam legidation must be compared
with the legd requirements in effect immediaidy before the enactment of the test dlam

'® Article X111 B, section 6 provides. “*Whenever the Legidature or any state agency mandates a
new program or higher level of service on any loca government, the state shal provide a
subvention of funds to reimburse such loca government for the costs of such program or
increased level of service, except that the Legidature may, but need not, provide such subvention
of funds for the following mandates () Legidative mandates requested by the locad agency
affected; (b) Legidation defining a new crime or changing an exiding definition of a crime or

(c) Legidative mandates enacted prior to January 1, 1975, or executive orders or regulations
initidly implementing legidation enacted prior to January 1, 1975 .7

" Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735.
'8 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

' Long Beach Unified School Dist, v. State of California (1990) 225 Cal.App.3d 155, 174. In
Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 742, the
court agreed that “activities undertaken at the option or discretion of a locd government entity
(that is, actions undertaken without any lega compulsion or threat of pendty for

nonparticipation) do not trigger a state mandate and hence do not require reimbursement of funds
- even if the locd entity is obligated to incur codts as a result of its discretionary decison to
participate in a particular program or practice” The court |€ft open the question of whether non-
legal compulsion could result in a reimbursable state mandate, such as in a case where failure to
participate in a program results in severe pendties or “draconian” consequences, (/d., a p. 754.)

20 1 ucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835-836.

2l County ofLog Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.
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legislation.”* Findly, the newly required activity or incressed level of service must impose costs
mandated by the state.”

The Commission is vested with exclusve authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of artice X111 B, section 6.2 In mdlting its
decisons, the Commisson must grictly construe article X111 B, section 6 and not gpply it as an
“equitable ggnedy to cure the perceived unfairness resulting from political decisons on funding
priorities.”

Issue 1: Does CSAC-EIA have standing as a claimant for this test claim?

The Commission finds that California State Association of Counties — Excess Insurance
Authority (CSAC-EIA) does not have standing, and is not a proper clamant for this test claim.

Government Code sections 17550 and 1755 1 authorize local agencies and school digtricts to file
test clams seeking reimbursement pursuant to article X1l B, section 6. Government Code
section 175 18 defines “loca agencies’ to mean “any city, county, specia didrict, authority, or
other politicd subdivison of the sae” Government Code section 17520 defines “specid
digrict” to include a “joint powers agency.”

CSAC-EIA is a joint powers authority established pursuant to the Joint Exercise of Powers Act
(“Act”) in Government Code section 6500 et seq. and is formed for insurance and risk
management  purposes.?® Under the Act, school districts and local agencies are authorized to
enter into agreements to “jointly exercise any power common to the contracting parties.””’ The
entity provided to administer or execute the agreement (in this case CSAC-EIA) may be a firm or
corporation, including a nonprofit corporation, designated in the agreement.28 A joint powers
authority is a separate entity from the parties to the agreement and is not legaly considered to be
the same entity as its contracting parties.”” CSAC-EIA contends that, as a joint powers agency, it

2 LuciaMar, supra, 44 Cal.3d 830, 835,

2 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v,
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections
17514 and 17556.

" Kinlaw v. Sate of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552,

* City of San Jose v. Sate of California (1996) 45 Cal.App.4th 1802, 1817; County of Sonoma,
supra, 84 Cal.App.4th 1265, 1280.

26 | etter dated February 4, 2004, by Gina C. Dean, Assistant General Manager for CSAC-EIA
(Exhibit F to Item 5, May 27,2004 Commisson Hearing).

27 Government Code section 6502.
® Government Code section 6506.

» Government Code section 6507; 65 Opinions of the California Attorney General 618, 623
(1982).
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Is a type of locd agency that can file a test cdlam based on the plain language of Government
Code section 17520.%

Based on the facts of this case, the Commission disagrees.

In 1991, the California Supreme Court decided Kinlaw v. State of California, supra, a casethat is
relevant here. In Kinlaw, medicaly indigent adults and taxpayers brought an action agang the
date dleging that the date violated article XIII B, section 6 by enacting legidation that shifted
financid responghility for the funding of hedth care for medicdly indigent adults to the
counties. The Supreme Court denied the clam, holding that the medicdly indigent adults and
taxpayers lacked standing to prosecute the action and that the plaintiffs have no right to

" reimbursement under article X111 B, section 6.°' The court stated the following:

Pantiffs argument that they must be permitted to enforce section 6 as
individuals because their right to adequate hedth care services has been
compromised by the failure of the gate to reimburse the county for the cost of
sarvices to medicdly indigent adults is unpersuasve. Plaintiffs ' interest,
athough pressng, is indirect and does not differ from the interest of the public a
large in the financid plight of locd government. Although the besis for the
cdam tha the state must reimburse the county for its cogts of providing the care
that was formerly available to plaintiffs under Medi-Cd is that AB 799 created a
date mandate, plaintiffs have no right to have any rembursement expended for
hedth care services of any kind.** (Emphasis added.)

Like the plantiffs in Kinlaw, CSAC-EIA, as a separate entity from the contracting counties, is
not directly affected by the test clam legidation. The Legidature, in Labor Code section 32 12.1,
gave specified peace officers a presumption of industrial causation that the cancer arose out of
and in the course of their employment, The counties, as employers of peace officers, argue that
the presumption creates a reimbursable state-mandated program and that the increased codsts are
reimbursable,

But, CSAC-EIA does not employ peace officers specified in the test claim legislation.”® Thus,
while CSAC-EIA may have an interest in this clam as the insurer, its interest is indirect. As

expressed in an opinion of the California Attorney Generd, a joint powers authority “is smply
not a city, a county, or the state as those terms are normally used.”* Thus, under the Kinlaw

decision, CSAC-EIA lacks standing in this case to act as a clamant.

** Claimants response to draft staff analysis (Exhibit H to Item 5, May 27, 2004 Commission
Hearing).

3 Kinlaw, supra, 54 Cal.3d at pages 334-335.
* Ibid,

3 'In response to the draft staff analysis, CSAC-EIA dates the following: “Indeed, CSAC-EIA is
a separate entity comprised of counties to act as a mechanism to protect the counties fisc.
Although CSAC-EIA does not employ peace officers, when it comes to their workers
compensation, the buck stops at CSAC-EIA.” (Exhibit H, p. 2, to Item 5, May 27, 2004
Commisson Hearing.)

3 65 Opinions of the California Attorney General 618, 623 (1982).
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This conclusion is further supported by the decison of the Third Digtrict Court of Apped in
Redevelopment Agency of the City of San Marcos v. Commission on Sate Mandates (1997)

55 Cal App.4th 976. Although Government Code section 17520 expressly includes
redevelopment agencies in the definition of “specid didricts’ that are digible to file tet dams
with the Commission, the court found that redevelopment agencies are not subject to article
XIIl B, section 6 since they are not bound by the spending limitations in article XIIl B, and are
not required to expend any “proceeds of taxes” The court stated the following:

Because of the naure of the financing they receive, tax increment financing,
redevelopment agencies are not subject to this type of appropriations limitations
or spending caps,; they do not expend any “proceeds of taxes” Nor do they raise,
through tax increment financing, “generd revenues for the loca entity.”*

The Third Didrict Court of Apped affirmed the Redevelopment Agency decisonin City of

B Monte v. Commission on Sate Mandates (2000) 83 Cal.App.4th 266, 281, again finding that
redevelopment agencies are not entitled to clam reimbursement for state-mandated costs
because they are not required to expend “proceeds of taxes.”

In the present case, CSAC-EIA is dso not subject to the gppropriations limitation of article

X1l B and does not expend any “proceeds of taxes’ within the meaning of article XIll B.
According to the letter dated February 4, 2004, from CSAC-EIA, “CSAC-EIA has no authority
to tax” and instead receives proceeds of taxes fi-om its member counties in the form of premium
payments.*® Therefore, the Commission concdludes CSAC-EIA is not an digible damant for
this tet dam.

Issue 2: I's the test claim legidation subject to article XII1 B, section 6 of the
California Constitution?

The Commission finds that the test clam legidation is not subject to aticle XlIl B, section 6 of
the Cdifornia Condtitution because it does not mandate a new program or higher level of service
on loca agencies within the meaning of article XIIl B, section 6.

Labor Code section 3212.1, subdivison (d), as amended by the test claim legidation, states the
following:

The cancer developing or manifesting itsdf in these cases shdl be presumed to
arise out of and in the course of the employment. This presumption is digputable
and may be controverted by evidence that the primary site of the cancer has been
established and that the carcinogen to which the member has demongtrated
exposure is not reasonably linked to the disabling cancer. Unless so
controverted, the appeals board is bound to find in accordance with the
presumption. (Emphasis added.)

The test clam legidation dso extends the presumption of industrial causation to peace officers
“primarily engaged in law enforcement activities’ as defined in Penad Code section 830.37,
subdivisons (a) and (b). Findly, the legidation specifies tha leukemia is included as a type of
cancer for which the presumption of indudrid injury can gpply.

* Redevel opment Agency, supra, 55 Cal. App.4th at page 986.
3¢ Exhibit F to Item 5, May 27, 2004 Commisson Hearing.
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The clamant contends that the test clam legidation conditutes a new program or higher leve of
savice

The presumption in the applicant’s favor increases the likelihood that his dam

will result in money payments from his employer as well as full coverage of his

medica costs. The greater the number of successful applicants, the more the

employer will pay in workers compensation benefits. Thus the new program or
higher level of service is the cregtion of the presumption.

The damant further argues that local agencies are now required to track the employeg's non-
work hour movements and contacts for a several month period in order to rebut the presumption
that the cancer is an indudrid injury.

The express language of Labor Code section 3212.1 does not impose any state-mandated
requirements on local agencies. Rather, the decision to dispute this type of workers
compensation clam and prove that the injury is non-indudtria remains entirdly with the locd
agency, as it has since Labor Code section 3212.1 was enacted in 1982.%% The plain language of
Labor Code section 3212.1 dtates that the “presumption is disputable and may be controverted by
evidence that the primary dte of the cancer has been established and that the carcinogen to which
the member has demonstrated exposure is not reasonably linked to the disabling cancer.”

Under the rules of dtatutory congruction, when the statutory language is plain, as the datute is
here, the court is required to enforce the statute according to its terms. The California Supreme
Court determined that:

In statutory construction cases, our fundamenta task is to ascertain the intent of
the lawmakers so as to effectuate the purpose of the statute. We begin by
examining the datutory language, giving the words their usud and ordinary
meaning.  If the terms of the dtatute are unambiguous, we presume the lavmakers
meant what they said, and the plain meaning of the language governs. [Citations
omitted.]*

Moreover, the court may not disregard or enlarge the plain provisons of a statute, nor may it go
beyond the meaning of the words used when the words are clear and unambiguous. Thus, the
court is prohibited from writing into a satute, by implication, express requirements that the
Legidature itsalf has not seen fit to place in the statute.*” Condstent with this principle, the
courts have drictly congtrued the meaning and effect of datutes anayzed under article XIll B,
section 6, and have not applied section 6 as an equitable remedy:

A drict condruction of section 6 is in kegping with the rules of conditutiona
interpretation, which require that conditutiona limitations and redtrictions on
legidative power “are to be construed gtrictly, and are not to be extended to

*! Claimants response to draft saff andlysis (Exhibit H, p. 4, to Item 5, May 27, 2004
Commission Hearing).

# See also, Ziptosuptt3 Cal.App.3d 980, 988.
Y Eqate of Griswald (2001) 25 Cal.4th 904, 91 0-91 1.
“® Whitcomb v, California Employment Commission (1944) 24 Cal.2d 753, 757.
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include matters not covered by the language used.” [Citations omitted.][“Under
our form of government, policyrndting authority is vested in the Legidature and
neither arguments as to the wisdom of an enactment nor questions as to the
moativation of the Legidaiure can sarve to invdidate particular legidation.”]
Under these principles, there is no basis for gpplying section 6 as an equitable
remedy to cure the percaived unfairness resulting from political decisons on
funding policies.”!

In the present case, the claimant reads requirements into Labor Code section 3212.1, which, by
the plain meaning of the datute, are not there.

This concluson is further supported by the California Supreme Court’s recent decision in
Department of Finance v. Commission on Sate Mandates.** Tn Department of Finance, the
court consdered the meaning of the term “State mandate’ as it appears in article XI1l B,

section 6 of the Cdifornia Condtitution. The court reviewed the balot materias for article

X1l B, which provided that “a state mandate comprises something that a locad government entity
is required or forced to do.”* The ballot summary by the Legidative Andyst further defined
“dae rYnaAPdatS’ as “requirements imposed on locad governments by legidation or executive
orders.

The court also reviewed and affirmed the holding of the City of  Merced case.*> *® The court
daed the following:

In City of Merced, the city was under no legd compulson to resort to eminent
domain-but when it eected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school didrict dects to participate in or continue
paticipation in any underlying voluntary education-related funded program, the
digrict’s obligation to comply with the notice and agenda requirements related to
that program does not conditute a rembursable state mandate. (Emphasis in
origind )"’

Thus, the Supreme Court held as follows:.

[W] e rgect clamants assertion that they have been legdly compdled to incur
notice and agenda cogts, and hence are entitled to reimbursement from the date,
based merely upon the circumstance that notice and agenda provisons are

“! City of San. Jose v, Sate of California (1996) 45 Cal. App.4th 1802, 1816-1 §17.
* Department of Finance, supra, 30 Cal.4th 727.

SId  @geT3T.

“ Ihid.

“Id  pege 743

‘S City of Merced v. Sate of California (1984) 153 Cal.App.3d 777.

“T Ibid.
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mandatory dements of education-related programs in which cdamants have
participated, without regard to whether claimant s participation in the underlying
program is voluntary or compelled. [Emphasisadded.]*

The Supreme Court left undecided whether a rembursable state mandate “might be found in
circumstances short of legd compulsion—for example, if the state were to impose a substantial
pendty (independent of the program funds a issue) upon any locd entity that declined to
participate in a given program.”49

The decison of the Cdifornia Supreme Court in Department of Finance is rdlevant and its
reasoning applies in this case. The Supreme Court explained that “the proper focus under a lega
compulson inquiry is upon the nature of the clamants participation in the underlying programs
themselves.”® Thus, based on the Supreme Court’s decision, the Commission must determine if
the underlying program (in this case, the decison to rebut the presumption that the cancer is an
indudtrid injury) is a voluntary decison a the locd leve or is legdly compdled by the date. As
indicated above, school digtricts are not legdly compelled by state law to dispute a workers
compensation case. The decison to litigate such cases is made a the locd level and is within the
discretion of the locad agency. Thus, the employer’s burden to prove that the carcinogen is not
reasonably linked to the cancer is dso not state-mandated.

Further, there is no evidence in the law or in the record that local agencies are practicaly
compelled by the state through the imposition of a substantid pendty to dispute such cases,
While it may be true that locad agencies will incur increased codts in insurance premiums as a
result of the test clam legidation, as dleged by clamant here, increased costs done are not
determinative of the issue whether the legidation imposes a reimbursable state-mandated
program. The California Supreme Court has ruled that evidence of additiona costs aone, even
when those costs are deemed necessary by the loca agency, do not result in a reimbursable state-
mandated program under article XlIII B, section 6.

We recognize that, as is made indisputably clear from the language of the
constitutional provision, loca entities are not entitled to reimbursement for al
increased costs mandated by date law, but only those codts resulting from a new
program or an increased level of service imposed upon them by the State?

Findly, the dlaimant argues thet this claim is just like two prior test dam decisions approving
rembursement in cancer presumption workers compensation cases and, thus, this test clam
should likewise be approved. However, prior Board of Control and Commission decisons are
not contralling in this case.

Since 1953, the California the Cdifornia Supreme Court has held that the failure of a quasi-
judicia agency to condder prior decisions on the same subject is not a violation of due process

8 14 at page 73 1.
9 Ibid.
N 14, at page 743.

3! County of Los Angeles, supra, 43 Cal.3d at page 54; see a0, Department of Financev.
Commission on date Mandates, supra, 30 Cal.4th at page 735.
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and does not congtitute an arbitrary action by the agency.”® In Weiss v. State Board of
Equalization, the plaintiffs brought mandamus proceedings to review the refusal of the State
Board of Equdization to issue an off-sde beer and wine license a their premises. Paintiffs
contended that the action of the board was arbitrary and unreasonable because the board granted
amilar licenses to other businesses in the past. The Cdifomia Supreme Court disagreed with the
plaintiffs contention and found that the board did not act arbitrarily. The Court Stated, in
pertinent part, the following:

[P]laintiffs argument comes down to the contention that because the board may
have erroneoudy granted licenses to be used near the school in the past it must
continue its error and grant plaintiffs gpplication. That problem has been
discussed: Not only does due process permit omission of reasoned
administrative opinions but it probably also permits substantial deviation from
the principle of stare decisis. Like courts, agencies may overrule prior decisons
or pra:tiges and may initiate new policy or law through adjudicaion. (Emphasis
added.)

In 1989, the Attorney Generd’s Office issued an opinion, citing the Weiss case, agreeing that
clams previoudy agpproved by the Commisson have no precedentid value. Rather, “[ aln

agency may disregard its earlier decison, provided that its action is neither arbitrary nor
unreasoneble [citing Weiss, supra, 40 Cal.2d. at 7771.°* While opinions of the Attorney Genera
are not binding, they are entitled to grest weight?

Moreover, the merits of a clam brought under article XIII B, section 6 of the Cdifornia
Condtitution, must be andyzed individudly. Commisson decisons under aticle Xl B,
section 6 are not arbitrary or unreasonable as long as the decison drictly construes the
Condtitution and the statutory language of the test clam statute, and does not gpply section 6 as
an equitable remedy? The andyss in this case complies with these principles, particularly
when recognizing the recent Cdifornia Supreme Court statements on the issue of voluntary
versus compulsory programs -- direction that the Commisson must now follow.

Accordingly, the Commission finds that the test clam legidation is not subject to article XIll B,
section 6 of the California Condtitution because the legidation does not mandate a new program
or higher level of sarvice on locd agencies.”’

2 Weiss v, State Board of Equalization (1953) 40 Cal.2d 772, 776-777.

33 Id. at page 776.

>* 72 Opinions of the California Attorney General 173, 178, fi1.2 (1989).

>> Ricleout Hospital Foundation, Inc. v. County of Yubn (1992) § Cal. App.4th 214, 227.

% City of San Jose, supra, 45 Cal. App.4th a 1816-1817; County of Sonoma, supra, 84
Cal.App.4th 1264, 1280-1281.

> Because this conclusion is dispositive of the case, the Commisson need not reach the other
issues raised by the Department of Indudtriad Reations.

13 01-TC-19, Statement of Decision



CONCLUSION

Based on the foregoing, the Commission concludes that California State Association of Counties
Excess Insurance Authority (CSAC-EIA) does not have standing, and is not a proper claimant
for this test clam. The Commission further concludes that Labor Code section 3212.1, as
amended by the test clam legidation, is not subject to article XI1l B, section 6 of the Cdifornia
Constitution because it does not mandate a new program or higher level of service on locd

agencies.
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